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1. 
nonresponsive where it did not comply with the terms and 
conditions of the invitation for bids. Protester is not 
permitted to correct and explain its nonresponsive bid after 
bid opening. 

2. 
may not be made responsive by subsequent additions or 
corrections since responsiveness is determined as of bid 
openinq. 

3. is not an 
interested party to challenge responsiveness of awardee's 
bid since, even if the protest were sustained, the protester 
would not be in line for award. 

4. Protest that awardee may not comply with the Buy 
American Act involves a matter of contract administration 
and is not for consideration under General Accountinq 
Office's bid protest function. 

5. 
unduly restrictive of competition is untimely where it is 
not filed before bid openinq date. 

Contracting agency properly found protester's bid to be 

Bid properly found to be nonresponsive at bid opening 
4 

Protester who submitted a nonresponsive bid 

Protest that specifications in invitation for bids are 

DECISION 

Schlumberger Industries protests the award of a contract to 
Yarway Corporation under invitation for bids (IFB) No. HC- 
35946C, issued by the Tennessee Valley Authority (TVA) for a 
drum level indicator transmitter system at the Shawnee 

. 



Fossi l  P l a n t ,  a TVA e l e c t r i c - g e n e r a t i n g  p 1 a n t . u  
Schlumberger p r i n c i p a l l y  a rgues  t h a t  TVA improperly rejected 
its bid as nonresponsive and t h a t  Yarway's bid was 
nonresponsive.  
i n  p a r t .  

The equ ipmen t  be ing  procured is t o  be used t o  monitor water 
l e v e l s  i n  b o i l e r  drums a t  t h e  Shawnee F o s s i l  P l a n t .  
According t o  WA, t he  b o i l e r  drums are enclosed metal drums 
over  5 0  feet long f i l l e d  with p r e s s u r i z e d  heated water and 
steam. The steam is drawn from t h e  upper p a r t  of t h e  drums 
and used t o  propel  t u r b i n e s  f o r  t h e  gene ra t ion  of 
e l e c t r i c i t y .  TVA s ta tes  t h a t  t h e  water l e v e l  i n  each drum 
must be c o n s t a n t l y  monitored and maintained wi th in  a c e r t a i n  
range because a water l e v e l  t h a t  is ei ther  t o o  high or too 
low can cause c a t a s t r o p h i c  equipment f a i l u r e .  

W e  deny t h e  p r o t e s t  i n  p a r t  and d i smis s  it 

The IFB cal ls  f o r  an  e l e c t r o n i c  water l e v e l  i n d i c a t o r  system 
which re l ies  on a series of detector probes spaced 
v e r t i c a l l y  a long t h e  o p e r a t i n g  water l e v e l  range t o  
de te rmine  t h e  p r e c i s e  water l e v e l .  The probes are connected 
by e lectr ical  cable t o  e l e c t r o n i c  c i r c u i t r y ,  con ta ined  i n  a 
s e p a r a t e  e n c l o s u r e  remote from t h e  probes and drums, which 
r e c e i v e s  and p rocesses  t h e  s i g n a l s  from the probes. The 
c i r c u i t r y  then  t r a n s m i t s  the processed s i g n a l  t o  a t h i r d  
component, t he  readout  o r  i n d i c a t o r  u n i t  from which p l a n t  
personnel  may de termine  t h e  water l e v e l .  

The IFB was i ssued  on June  13,  1988, with  b ids  due on 
J u l y  13 .  Four b i d s  were rece ived .  Schlumberger was t h e  
lowes t  priced bidder  ( $ 1  8 5 , 0 0 0 ) ,  Yarway the second lowes t  
( $ 1 9 0 , 0 0 0 ) .  TVA examined Schlumberger's bid and found i t  
nonresponsive on three grounds: ( 1  ) t h e  bid specified a 
max imum d i s t a n c e  of 3 0  feet  between t h e  e l e c t r o d e s  and t h e  
e l e c t r o n i c s ,  no t  t h e  3 5 0  feet  requi red  by t h e  IFB: 
( 2 )  Schlumberger 's  probe used a gaske t  seal ,  w h i l e  t h e  IFB 
required a gasketless probe; and ( 3 )  Schlumberger d i d  not  
e x p l a i n  the  method t o  be used t o  prevent  t h e  occurrence of 

1/ j u r i s d i c t i o n  t o  c o n s i d e r  t h i s  p r o t e s t ,  we have cons idered  
and rejected t h i s  c o n t e n t i o n  i n  p r i o r  cases. Monarch Water 
S stems I n c . ,  6 4  Comp. Gen. 756  ( 1 9 8 5 1 ,  85-2 CPD lf 146.  TVA 
-0 t h e  procurement procedures  i n  t h e  Federal 
P rope r ty  and A d m i n i s t r a t i v e  S e r v i c e s  A c t  and t h e  Federal 
A c a u i s i t i o n  R e s u l a t i o n .  a b s e n t  a de te rmina t ion  t o  t h e  

While TVA contends  our off ice  does n o t  have 

c o i t r a r y  by th; TVA Board. 
e t  a l . ,  8-220364. Dec. 23. 1383. 8 5  -2 CPD 7 0 5  . There is 

N e w p o r t  N e w s  I n d u s t r i a l  Corp. 

m d i c a t i o n  t h a t  such-a '  d e t e r h i n a t i o n  was made here .  
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repea ted  alarm-reset-alarm sequences as c a l l e d  for by t h e  
IFB . 
The respons iveness  of a bid m u s t  be determined from i t s  face 
a t  bid opening, and it may n o t  be changed o r  c o r r e c t e d  on 
t h e  basis of e x d a n a t i o n s  o f f e r e d  by t h e  b idder  a f t e r  bid 
opening. Freedbm E l e v a t o r  Corp. 8 B-228887, Dec. 7, 1987, 
87-2 CPD 1 561. To be respons ive ,  a b id  m u s t  ref lect  an  
unequivocal  o f f e r  t o  provide  t h e  exact product  or s e r v i c e  
called f o r  i n  t h e  s o l i c i t a t i o n  so t h a t  i t s  acceptance  w i l l  
b ind t h e  c o n t r a c t o r  t o  perform i n  accordance w i t h  t h e  
material terms and c o n d i t i o n s  of the  IFB.  Community Metal 
Products  Corp., B-229628, J a n .  15, 1988, 88-1 CPD 4 1 .  I n  
t h i s  case, we f i n d  t h a t  TVA p r o p e r l y  concluded t h a t  
Schlumberger's b i d  was nonresponsive because it fai led t o  
comply w i t h  t h e  I F B  requirements for d i s t a n c e  between t h e  
electrodes and e l e c t r o n i c s ;  g a s k e t l e s s  probes;  and methods 
t o  p reven t  repeated alarm-reset-alarm sequences. 

Distance Between E lec t rodes  and E l e c t r o n i c s  

The I F B  requires t h e  d e t e c t i o n  e l e c t r o n i c s  u n i t  t o  be placed 
a minimum of 350  feet from t h e  water column assembly i n  
which t h e  proves are mounted. According t o  TVA, the area 
near t h e  b o i l e r  drums is a harsh  environment con ta in ing  
large q u a n t i t i e s  of c o a l  d u s t  and tempera tures  sometimes 
exceeding 150 degrees. TVA states t h a t  a m i n i m u m  distance 
of 350 feet  b e t w e e n  t h e  e l e c t r o d e s  and t h e  e l e c t r o n i c s  u n i t s  
is required t o  permit t h e  e l e c t r o n i c  u n i t s  t o  be opened f o r  
s e r v i c e  wi thout  being contaminated by c o a l  d u s t  and t o  
reduce s e r v i c e  p e r s o n n e l ' s  exposure t o  excess ive  heat and 
dus t - fouled  a i r .  Because Schlumberger 's  bid s ta tes  there 
w i l l  be  30  feet  of cable between i t s  water column assembly 
and t h e  d e t e c t i o n  e l e c t r o n i c s  u n i t ,  and not  a m i n i m u m  of 350 
feet  as required by t h e  IFB, TVA p r o p e r l y  determined t h e  
p r o t e s t e r ' s  bid t o  be nonresponsive.  

To t h e  e x t e n t  t h a t  Schlumberger now cha l l enges  TVA's need 
t o  p l a c e  t h e  units a t  least  350 f ee t  apart ,  t h e  p r o t e s t  is 
untimely.  Our B i d  P r o t e s t  Regula t ions ,  4 C.F.R.  
S 2 1 . 2 ( a )  ( 1  ) (1988) p rov ide  t h a t  p r o t e s t s  based on a l l e g e d  
i m p r o p r i e t i e s  i n  a s o l i c i t a t i o n  t h a t  are apparent  p r i o r  t o  
bid opening m u s t  be f i l e d  p r i o r  t o  t h a t  date. Here, t h e  IFB 
was clear on its face t h a t  t h e  minimum d i s t a n c e  required 
between t h e  two u n i t s  was 3 5 0  feet  and ne i the r  the  
p r o t e s t e r ,  nor any o t h e r  b idder  ques t ioned  t h i s  requirement  
b e f o r e  bid opening. 
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G a s k e t l e s s  Probes 

The IFB requires t h a t  t he  d e t e c t o r  probes have a g a s k e t l e s s  
seal t o  t h e  water column which is e a s i l y  r ep laceab le  i n  t h e  
f i e l d .  Because the  p r o t e s t e r  o f f e r e d  a probe with a g a s k e t  
seal ,  TVA found its bid nonresponsive t o  t h i s  requirement .  
Schlumberger a rgues  t h a t  a gasketed probe is a minor 
d e v i a t i o n  from t h e  IFB requirements  which TVA should waive. 
W e  f i n d  t h i s  argument t o  be wi thout  merit. 

TVA e x p l a i n s  t h a t  t h e  u s e  of gaske ted  probes would no t  meet 
i t s  m i n i m u m  needs because c o n d i t i o n s  a t  t h e  Shawnee 
f a c i l i t y ,  such as f r e q u e n t  bo i le r  shutdowns and s t a r t u p  w i t h  
accompanying thermal stress,  could  r e s u l t  i n  gaske t  f a i l u r e  
r e q u i r i n g  a d d i t i o n a l  ma in tenance .  TVA a l so  states t h a t  
gaske ted  probes  have more threaded n u t s  r equ i r ing  a d j u s t m e n t  
by ma in tenance  personnel  t han  do gasketless probes,  and 
since there  are over  360 s e p a r a t e  probes each requ i r ing  
i n d i v i d u a l  a t t e n t i o n ,  t h e  need f o r  a d d i t i o n a l  personnel 
could be s i g n i f i c a n t .  

A d e f i c i e n c y  or d e v i a t i o n  which goes t o  t h e  subs tance  of a 
bid b a f f e c t i n g  p r i c e ,  q u a l i t y ,  q u a n t i t y  or d e l i v e r y  of t h e  
a r t i c  T e o f f e r e d  is a material d e v i a t i o n  t h a t  r e q u i r e s  t h e  
bid t o  be rejected as nonresponsive.  Community Metal 
Products  Corp., B-229628, J a n .  15, 1988, 88-1 CPD 4 1 .  
Here, a l lowing  Schlumberger t o  s u b s t i t u t e  a gasketed probe 
f o r  t h e  gasketless probe r equ i r ed  by t h e  IFB c l e a r l y  would 
be a material d e v i a t i o n ,  since it would a f fec t  t h e  q u a l i t y  
of the  probe and r e s u l t  i n  a d d i t i o n a l  maintenance. 
Accordingly,  TVA p r o p e r l y  determined t h a t  Schlumberger' s bid 
w a s  nonresponsive because it o f f e r e d  a gaske ted  probe. 

Prevent ing  Repeated A 1  a rm-Re set- A 1  arm Sequences 

According t o  TVA, d e t e c t i o n  systems u s u a l l y  i n c l u d e  
au tomat ic  warning alarms t o  a l e r t  t h e  u n i t  ope ra to r  when t h e  
drum water l e v e l  pas ses  predetermined l i m i t s .  TVA states 
t h a t  wh i l e  sometimes t h e  water pass ing  t h e  limits indicates 
a problem r e q u i r i n g  c o r r e c t i o n  by the  o p e r a t o r ,  a t  o t h e r  
times t h e  water is b a s i c a l l y  wi th in  an a c c e p t a b l e  l e v e l  and 
s imply  makes periodic minor f l u c t u a t i o n s  p a s t  t h e  alarm 
l e v e l ,  c a u s i n g  repea ted  alarms which do not  reflect  actual  
problems w i t h  t h e  water l e v e l .  To avoid t h i s ,  t h e  IFB 
requires t h a t  bidders  describe the  methods used t o  p reven t  
the  occurrence of r epea ted  alarm-reset-alarm sequences.  

Because Schlumberger's bid was s i l e n t  on t h i s  requirement ,  
TVA p r o p e r l y  rejected Schlumberger's b id  as nonresponsive.  
While Schlumberger e x p l a i n s  how it c a n  s a t i s f y  t h i s  
requirement  i n  i ts p r o t e s t ,  a post-bid opening e x p l a n a t i o n  
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is  unacceptab le  and cannot  be used t o  cu re  a nonresponsive 
bid. - See Freedom Eleva to r  Corp. , B-228887, supra. 

Yarway's Bid 

Schlumberger a l so  a l l e g e s  t h a t  Yarway' s bid w a s  
nonresponsive t o  v a r i o u s  I F B  requirements  and, t h e r e f o r e ,  
award t o  it w a s  improper. I n  view of our d e c i s i o n  t h a t  
Schlumberger 's  b i d  p rope r ly  was determined nonresponsive,  
t h e  p r o t e s t e r  i s  not  an i n t e r e s t e d  p a r t y  t o  raise t h i s  
issue. 

Under t h e  Competit ion i n  Con t rac t ing  A c t  of 1984, 31 U.S.C. 
S 3551(2)  (Supp. I V  19861, and our r e g u l a t i o n s ,  4 C.F.R. 
SS 21.0(a)  and 2 1 . 1 ( a ) ,  a p r o t e s t  may be brought by only an 
interested p a r t y ,  de f ined  as an actual o r  potent ia l  b idder  
o r  o f f e r o r  whose d i r e c t  economic i n t e r e s t  would be a f f e c t e d  
by t h e  award o r  f a i l u r e  t o  award t h e  contract a t  i s s u e .  I n  
g e n e r a l ,  a p a r t y  w i l l  n o t  be cons idered  i n t e r e s t e d  where it 
would no t  be i n  l i n e  f o r  award even i f  i ts  p r o t e s t  were 
s u s t a i n e d .  All Clean,  Inc . ,  B-228608, Aug. 1 2 ,  1987, 87-2 
CPD 11 154. 

Here, since Schlumberger' s bid was determined nonresponsive 
and t h e r e  are t w o  o t h e r  b idde r s  which could  be cons idered  
f o r  award i f  Yarway's bid was found nonresponsive,  
Schlumberger would not  be i n  l i n e  f o r  award. As a r e su l t ,  
Schlumberger is no t  an  i n t e r e s t e d  p a r t y  t o  cha l l enge  t h e  
award on t h i s  basis.  
D ~ c .  2 9 ,  1987, 87-2 CPD 11 640. 

See J C  Cons t ruc t ion  Co.,  B-229486, 

I n  any e v e n t ,  w e  have reviewed t h e  record  and determined 
t h a t  Yarway's b i d  is respons ive  t o  t h e  s o l i c i t a t i o n  
requirements .  For example, t h e  IFB r e q u i r e s  t h a t  t h e  
d e t e c t o r  probes have a guaranteed l i f e s p a n  of 4 years .  
Schlumberger a l l e g e s  t h a t  TVA improperly relaxed t h i s  
requirement  f o r  Yarway because t h e  i n s t a l l a t i o n ,  o p e r a t i o n  
and maintenance manual submit ted wi th  Yarway' s bid sugges t s  
t h a t  t h e  probes be in spec ted  annua l ly  and c leaned  and tes ted 
on occas ion ,  and s ta tes  t h a t  any probe i n  s e r v i c e  f o r  
4 years should be renewed "as a matter of po l i cy . "  

TVA a r g u e s  t h a t  t h e  main tenance  program r e f e r r e d  t o  by t h e  
p r o t e s t e r  c o n s i s t s  of r o u t i n e  ma in tenance  recommendations 
t h a t  bear  on t h e  performance and no t  t h e  l i f e t i m e  of t h e  
probes,  and does no t  i n  any way q u a l i f y  Yarway's bid.  W e  
agree .  There is nothing i n  t h e  language quoted from 
Yarway's manual o r  anywhere else i n  Yarway's b id  t o  i n d i c a t e  
t h a t  it has  t aken  except ion  t o  o r  w i l l  no t  meet t h e  4-year 
l i f e s p a n  requirement .  
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The p r o t e s t e r  a l s o  q u e s t i o n s  t h e  cer t i f ica t ion  of compliance 
w i t h  the BUY American A c t  i n  Yarway's b id  and argues  t h a t  
TVA shou ld  make a d e t a i l e d  i n q u i r y  i n t o  Yarway's a b i l i t y  t o  
comply with t h e  A c t .  We d i s a g r e e .  Yarway's c e r t i f i c a t i o n  
of compliance with t h i s  A c t .  In  any event ,  whether Yarway 
u l t i m a t e l y  complies w i t h  t h e  Buy American A c t  is a matter o f  
c o n t r a c t  a d m i n i s t r a t i o n  and is not  f o r  c o n s i d e r a t i o n  under 
our  bid p r o t e s t  func t ion .  See 4 C.F.R. S 2 1 . 3 ( f ) ;  Waukesha 
Alaska Cor e t  a l . ,  Bo229918 e t  a l . ,  Apr. 27, 1988, 88-1 * 
F i n a l l y ,  Schlumberger argues t h a t  T V A ' s  s p e c i f i c a t i o n s  are 
unduly r e s t r i c t i v e  of compet i t ion  because they  were modeled 
af ter  Yarway' s d e s c r i p t i v e  l i t e r a t u r e .  In  a d d i t i o n ,  t h e  
p r o t e s t e r  a l l e g e s  f o r  t h e  f i r s t  t i m e  i n  i ts comments on 
T V A ' s  report t h a t  t h e  d e l i v e r y  clause--in t h e  IFB-which 
states t h a t  b i d s  o f f e r i n g  ea r l i e r  o r  l a te r  d e l i v e r y  t h a n  t h e  
date specified i n  t h e  IFB w i l l  be cons idered  " i n  r e l a t i o n  t o  
the  probable  c o s t  t o  TVA"-- i s  improper because t h e  I F B  does 
n o t  e x p l a i n  how probable  c o s t  w i l l  be determined. A s  
discussed above, both of these a l l e g a t i o n s  are unt imely 
because t h e y  concern a l l e g e d  i m p r o p r i e t i e s  i n  the  I F B  t h a t  
were apparent  p r i o r  t o  bid opening but  were not  raised u n t i l  
a f te r  award was made t o  Yarway. 

The p r o t e s t  is  denied i n  p a r t  and dismissed i n  p a r t .  

See 4 C.F.R. S 2 1 0 2 ( a ) ( 1 ) .  

JSS F. Hin6hmai 
G e n e r a l  Counsel 

n 
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